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pdrinistration (FAA) contracts with the Boeing Company and the Genersl
te Compeny for the development of the S3T. THese contracts vere
entered into under euthority of 49 U,S.C, 1353(b) efipovering FAA "to
wdsrtake or supervige such developmental work and service testing as
tends to the ereation of improved alweraft * # ¥ to make purchases
» # & by negotiation, or otherwise, of experimental aivoraft * ¥ #
yhich ceem to offer spacial sdventages to seronautics,” and are funded
vy eppropristions provided by Congress.

The circumstances requiring the proposed change sre relsted in
your letter as follows: ‘ ' . )

"The contraets provide for the contractors to share con-
tract costs with the Covermment,. However, in the event -
the contracts ere terminated for the convenience of the
Governmment, the Covermment is conbractually obligated to
rafund the contractora' cost shares, plus their coet '
shares under three prior SST comtrmets. The contracts
contain a clause permitting terminetion for the convenience
of the Govermment. In addition, the contract terms require
such terminsticn for convenience if the Covermment fails

to incrementally fund the econtracts within a speeified
time. YThe contracts also requive the refund of a per-
centage of the contractors’ cost shares if the Government
falls to fund a contract overrun. Attached as Exhibit A
are copies of the two contraets. -

"In past fiscal years, the FAA has budgeted for and received
appropriations sufficient to cover the comtractors’ cost
shares. A differemt approsch, hovever, is pilsmed this year
in view of the House of Representatives' action on the SST
appropriation in ¢the PY-1068 Department of Tramsportation
Appropriations Bill {H.R. 11456). The House approved
$142,375,000 for the SST program, a reduction of 355,625,000
from the $198,000,000 requested. OFf the 855,625,000 re~
duetion, $5%,213,000 represents the smount which would have
been reserved for possible refund of the contrastors' cost
sharez under the current and prior combracts. (Thiz amowst-
includea $16,836,000 for the prior eombracks, =md $37,377,.000
for ¢he current combracks through ¥he end of FY 1058. Bacouwse
the 854,213,000 wuld rot have been axpended unless necessery
for refumd of the contractors' cost shares, this reduction
dkould have no substantive effect on the SST program.
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"ihe appropristion containing funds for development of e
eivil supersonic aireraft is for that purpose only, and
1s separate and digtinct from zppropriations for other
FAA and DOT programs. Since only shout $9,700,000 of

the $142,375,000 spproved by the House is progremmed for
expmditure on other than the two Boeing and CGeperal
Electric contracts, thers is no reprogramming flexibility
within the I5T appropristion sufficient to cover the
Govermment ‘s contingent liability of $54,213,000 for
refund of the contractors® cost shares.

. “In its Réporb on H.R. 11456, the House Appropristions

Comittee specifically directed the PAA not to reserve .
any emount for the purpose of refunding the contractors‘
cost sheres. The Committee statad:

‘The Committee directs the Federal Aviation
Administretion to apply the entire 54,213,000
the total smount which would he set aside in
the "pay-back reserve” by the end of Piseal
year 1968, to the fiscal year 1968 program.
This iz inm accord with action taken recently
by the Committee on the Department of Defense
Appropriation Bill, -

'The Committee recognizes the obligations of
the govermpent to the contractors, but feels -
that since the goverrment 4s always obligated

- to pay termination costs on ¢comtracts, and
since the govermment would not and could not
fail o0 pay amomts due contractors upon termi-
netion for the convenience of the government,
these funds should be utilized for the progranm
rather than set aside. The Committee is very
desirous of maintaining close ascrutiny over the
coste of the SST program. The elimimakion of
the "pay-beck reserve,” in 2ddition to deing
a better utilization of financial rescurces
during Piseal year 1968, gives the Congress a
eloser and tighter comirol orver progres costs
of the 55T7. Further, the Commitlee dces not
balieve Chet 3% i= likely ¢that the goveroment
vill be reguired to terminste the program and
pelieves that the pecwmmlation of large avownis
{#nich eculd Sotal 35186,000,0C0 at the end of
the developsent phase of tho progran) for this
Turpose is wneecsssary. (Repord Fo. 3%, o,
1&19,)’
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"Agsuming no contrary intent is indicated by the Senate, we
would consider the quoted language of the House Report as a
clear recognition of the Govermment's obligation to refund
the contractors’ cost shares in the event of s fterminstion
for convenience or failure to fund 8 coszt overrun, Ve would
also view this languege as a Congressional authorization--
in fact a mandate-~for the FAA to fund the 3SST conbracts
srithout maintaining any reserve for this purpose.”

¢ i3 stated in your letter that in the event the Senate's metion
is consiztent with the spproach taken by the House, the FAA proposes
to follov the directive of the House Appropristions Committee and not
reserve amounts for posgible refund of the contrectors' cost shares.
Tha conbraa’ts, it is stated, will be zmended to help accomplish this
result, drafts of vwhich were enmclosed with your letter. Our advice is
requested (1) whether the proposed course of action wonld violste the -

statutes cited above, or any other law, and (2) would s termination

for comvenience or failure to fund & cost overrun, subseguent Lo amending
the contracts but prior to the sppropriation of sdequate funda for
refunt of thas comtractors’ cost shares, be eonsidered a violstion of

" the aforementioned statutes or any other lew?

An sppropristion chargesble with payments under the original
contract in any particular case is chargeable, also, with paywents under
s terminstion agreement providing for temminstion of the contract and
for payment to the contractor of the nmount sgreed upon in sebtlement
of the com;mtor* rights arising out of the original contrackt. 23
Comp. Gen. 862X tion coske do not necessarily become a factor
in estimeting fund requivements or providing appropristions for carrying
out a program, since generally the smount obligated for work performed
wuid bs suff'icient to meet termination costs. There are exeeptions
, 2nd in sach event termination costs become a factor in funding
aftude a possible violation of the "Anti-Deficiency Act,” 31 U.S.C.
; -:;'ﬁ uch is the csse here involved and the cooiracting parties have

Zeognized this in the conteacta which stste that the amounts cur-
?ently funded imclude "2 veasonshle estimate for termination lishility.”

Resolution of the questions presented by you involves the proposi-
tion of vhether the direction of the Committee on Appropristions as:
8ot Porth in House Report No. 484, coupled with the passage of the
sppropristion act with reduetions as recommended and explaingd in the
coraitiee report, may be viewed as constibubing the proposed action as
one "awkhorized by lav” within the meaning of that term es used in the
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mnti-Deficiency Act.” We believe thet such legislative action affords
emple support for an effirmative conclusion to the proposition. The
course of action to be takenlsy the Federal Aviation Administration is
clesrly spelled out, the obligation of the Covernment to the contractors
i3 recognized, and 1t is contemplcted by the Cormittee that auch action
will result in befter utilizotion of Pinencial resources coupled with
closer end tighter control by Congress gver program costs. In addition
4o the statemsnt in House Report No. 484, Mr. Boland, Chairmmsn of the
subeomuitiee on Department of Transportation Approprintions gave the
following explanation on July 18, 1967, before the Homse of Representa-
tives sitting as the Commititee of the Whole House on the State of the
Unfon for the considerstion of the bill (H.R. 11456), {Cong. Rec. »

p. F3B15): .

"Phese planes will cost some $H0 million each. The
Feders) Govermment's share of ths program up to this point
- 4% $511 million. That is what we have appropriated wp to
the requast for fiseal year 1068, '

. "Phe yedquest this yeor vae for $198 million. Ve
recommmnded a reduction of 455 million, but the reduction
vill not hurt the program at all. Actuslly almost sll
of the veduction of $55 million will come in what is known
as the payback reserve fud. ;

The managers of the civil sppersonic tvansport program
have put into » peyhack reserve fund moneys to pgy the com~ -
tractors if the Goverment should suidenly deeide to cancel
the program. There ves gome $35 million in the program
for that purpose up to this fiseal year, and T beliave they
requested plmost 319 million in the program for this year,
or a $otel of -about: 454 million.

™ie said that the Covernment iz an iunsuror anyhow, and
if wa snd the program there is g liability the Government
will have to pay, 80 there i no sense in putbing $5k
wllion in escrow somswhare for the purpose of paying
1isbil'ty claims wbich might srise in the future, if the
Coversment does not @o forvard with the program.” ‘

The p111 passed the House 9P Representstives in the reduced smount
53 pocomiignded by the Coxmittee on Apprepristions. In the event similaw
2ebltm i3 $aken by the Sewmsbe indicabimg a clear legislative pstiern of
Opproval of ¢he course 5C action outlined in House Report 38k, i¢ is
©h2 cpinlon of cnp Office that it would be unreasomeble Yo ccaclude
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that there was z violation of the cited astatubes or osther lav upom the
cdoption of the proposed procsdure, or a violation in the event af
tormination ef the combrasts in the eircumstences outlined,. The course
of action mld be daken as directed by Congress. Simee mither seetion
1660, Ravised Statutes, the ack of June 30, 1605, 31 ¥.8.C. 627, con~
carning the const@iMion of appropristion acta, mor other stat

persinent ¢o tha guestion here comeerned, to e viewd 23 lizaita~
tions on Congress (mse P3 Comp. Dec. 16? 1), your Questions are
enswered in ¢the aegatiw.

. The drafts of the proposed ameandment :s to the contracts have been
exemained end ve zos no objection thereto. Ye understsnd, of course, -
that theaa are subject to change. o -

i- Rl ' '
‘ Sincerely yours,

FRANK H. WEITZEL

Assistant Cowtrouér General
of the United States

The Roncrable
The Secretary of Transporistion
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